INTRODUCTION
In the past ten to twelve years, several countries in East, Central and Southern Africa have responded to the problem of violence against women and children by amending outdated criminal laws relating to rape and other forms of sexual and gender-based violence. Legislative reforms have ranged from minor changes to existing penal code provisions, to major overhauls of sexual offences law. Changes have included redefining and/or adding new offences; making sexual offences gender neutral; putting in place evidentiary and procedural protections for victims 1 ; and increasing penalties for sexual crimes.
As part of the reform process, several countries in the region have enacted mandatory minimum sentences for sexual offences such as rape and "defilement." 2 These have generally emerged in response to public outcry over high rates of sexual violence -particularly against children, and the widespread perception among the public and some lawmakers that perpetrators were not being adequately punished for these crimes. Proponents argued that high mandatory sentences would have a deterrent effect on sexual violence, and that victims would be more likely to report if they believed that perpetrators would be sent to jail. 3 Others argued that statutory minimums would ensure appropriate retribution and lead to greater consistency in sentencing. 4 A further rationale was found in the HIV epidemic -high sentences were viewed by many as necessary to curb the spread of HIV to women and children from sexual assault.
OBJECTIVES AND METHODOLOGY
This legislative review is Part I of a two-part desk review on sentencing of sexual offences and minimum sentences in the African and international context. The purpose of the review is to:
1) Document the sentencing reforms made in selected countries in the East, Central and Southern African region since 1998; 2)
Identify the countries that have enacted minimum sentences and/or sentencing guidelines for sexual offences such as rape, defilement, and sexual assault; and 3)
Consider the different approaches adopted by various sentencing schemes.
This review (Part I) should be read in conjunction with Part II of the Rape Sentencing Study, a review of peer reviewed literature on the topic of minimum sentences, with a particular focus on minimum sentences and sentencing guidelines in sexual offences cases. 5 
Methodology and Limitations
The following report is based on a desk review of sexual offences laws and sentencing statutes in twelve countries: Botswana, Ethiopia, Kenya, Lesotho, Namibia, Malawi, Rwanda, South Africa, Tanzania, Uganda, Zambia and Zimbabwe. For each country, the relevant criminal laws and specialized statutes were identified and reviewed. In some countries, this was limited to the Penal Code and relevant amendments. In others, this included specialized sexual offences or child protection legislation, and in two cases, specialized minimum sentencing acts.
The review was limited to legislation that was accessible online or obtained from personal sources. While every attempt was made to identify and obtain relevant statutes, it is possible that the review may not reflect all relevant laws, current amendments or recent developments. Except with regard to South Africa and Namibia, for which some analysis of sentencing laws was available, the review is also limited to sentencing provisions contained in legislation. Ideally, a comprehensive review would include a review of reported case law on rape sentencing, as well as identification and analysis of any judicial instructions, policies, and/or sentencing guidelines put in place since the introduction of sentencing reforms. Due to time and budget constraintst, however, such research was beyond the scope of this study.
The survey focuses on three sexual offences --rape, defilement, and sexual or indecent assault, and the penalties available for these crimes. Although the criminal law in most of the selected African countries is derived from English common law, or a hybrid of Roman-Dutch and English law, recent reforms have resulted in widely varying definitions of these offences, as well as the addition of new offences. For example, conduct that was previously defined as "indecent assault," may now be defined as "rape" in some countries. 6 Countries may also have refined the way they criminalize sexual acts with children or youth, distinguishing between consensual and non-consensual conduct, rather than treating all such conduct as "defilement" and/or "indecent assault." 7 The reader is therefore cautioned to look carefully at how the offences are defined in the different jurisdictions before making direct comparisons in terms of available penalties.
A matrix summarizing the sexual offences legislation and sentencing scheme adopted by each country is included in this survey for ease of reference. See ANNEX A.
Organization of the Report
The legislative review begins with a brief look at the legal systems and sentencing procedures followed in the various countries studied (Section III). This is followed by a summary of key findings and regional trends, including a comparison of different sentencing approaches (Section IV). In Section V, the various minimum sentencing regimes identifed in the law review are briefly analyzed in light of the minimum sentencing literature. Part VI concludes by identifying issues for further research.
BACKGROUND ON LEGAL SYSTEMS AND SENTENCING PROCEDURES
In most of the countries reviewed for this study, the legal framework consists of the Constitution, legislative enactments and common law. Other sources of law may include African customary law, Islamic or Sharia law, and international human rights principles as embodied in legislation and the countries" respective Constitutions.
Half of the twelve countries reviewed --Botswana, Malawi, Kenya, Tanzania, Uganda and Zambia --are common law countries, modelled after the English legal system. Although most criminal offences have been codified in a Penal Code, the interpretation and application of the law is governed by common law (judicial precedent) based largely on English law. In addition, as most of the penal code provisions in these countries were "inherited" from England during the period of colonial rule, the law and procedure for rape and other "Offences Against Morality" have remained almost identical across the six countries until quite recently.
The court system in Botswana, Malawi, Kenya, Tanzania, Uganda and Zambia consists of the High Court and Subordinate or "magistrates" courts. 8 Technically, the High Court may exercise jurisdiction over any criminal matter; however in practice the vast majority of criminal matters (including most felonies) are adjudicated at the subordinate court level. The High Court has exclusive jurisdiction over the most serious offences (such as murder and capital offences), and also has jurisdiction over appeals. Jurisdiction over criminal matters within the Subordinate Courts depends on the penalty that can be imposed at various tiers (i.e. district court, regional court, chief magistrate). Trial courts are permitted to pass sentences within the limits of their jurisdiction. However, if the offence carries a penalty that exceeds the court"s jurisdiction, magistrates must refer the case to a higher court for sentencing upon conviction. This is known as a "split procedure." Magistrates can also refer other cases to the High Court if they feel the case justifies a higher penalty than they have jurisdiction to impose.
Sentencing in criminal matters is largely a matter of judicial discretion, except where a minimum sentence is prescribed by statute. In the case of sexual offences, four of the six common law countries -Botswana, Kenya, Tanzania and Zambia --have enacted minimum sentences for selected sexual offences, including rape. In Malawi and Uganda, only maximum penalties are statutorily prescribed, but these include the death penalty and life imprisonment. It does not appear from the research that any of the six countries with "English" systems have issued or enacted sentencing guidelines for sexual offences outside the sentencing ranges imposed by statute, although some statutes specify higher minimums for certain circumstances or types of cases. In Kenya, for example, the minimum sentence depends primarily on the age of the victim, and is also higher for "gang rape" or abuse by persons in positions of trust or authority. In Botswana, HIV infection increases the minimum sentence by five years.
In the absence of statutory or non-statutory guidelines, courts generally rely on traditional methods of sentencing. In general, this means that the courts may receive evidence of aggravating and mitigating factors, and take these into account in sentencing, subject to the minimum sentences prescribed. These factors are not generally articulated in statute or case law, leaving substantial discretion to the court. 9 In some countries, legal reforms have strengthened the role of the victim in sentencing. In Kenya, for example, the court may hear evidence from the complainant about the impact of sexual assault and extent of harm suffered for purposes of imposing an appropriate sentence. 10 This, according to one author, constitutes a "major leap forward" in the way the Kenyan legal system views victims of sexual offences.
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Sentences imposed by the lower and high courts in common law countries are subject to appellate review. In theory, the appeals court has very limited grounds to interfere with the sentencing of the trial court, for example --where the sentence is illegal, capricious, based on wrong principles, or so harsh and excessive as to be unjust. 12 Implementation of these principles vary, however, with some commentators arguing that the higher courts merely substitute their own discretion for that of the lower courts, without substantial justification or guidance for future sentencing. 13 The legal systems of South Africa, Namibia, Lesotho and Zimbabwe are "hybrid" systems, containing elements of Roman-Dutch (civil law) and English (common law) systems, as well as African customary law. Historically, legislation has not been the primary source of law, although this is changing over time. In keeping with trends elsewhere, the laws in these countries have been increasingly codified, particularly with respect to sexual offences and other complex crimes In South Africa, Namibia, and Zimbabwe the "common law" refers to South African common law that is primarily Roman-Dutch (not English). However, statutes (such as the Sexual Offences Act of 2007) are often based on the English model and may have more in common with English common law countries than South African common law.
South Africa, Lesotho, and Namibia do not have a criminal code. Most criminal offences are defined in terms of common law, based on the Roman Dutch legal tradition. There are some statutory offences, however, including those contained in specialized sexual offences and child protection legislation. In Zimbabwe, sexual offences have been revised and codified in the context of a comprehensive Criminal Code, replacing previous specialized legislation on sexual offences.
Like the "English" common law countries, the jucicial systems of South Africa, Lesotho, Namibia and Zimbabwe are comprised of higher and lower courts. By far the vast majority of criminal cases are adjudicated at the Magistrate Courts level. According to statute, district and regional courts generally have jurisdiction over criminal offences except for murder, treason, capital offences, and certain statutory offences (such as drug trafficking and/or serious economic crimes), which are left to the High Court. Jurisdiction among the lower courts is determined by statute and is based on the level of punishment. For example, in Zimbabwe, a regional magistrate can normally impose a sentence of up to 10 years imprisonment, whereas senior and provincial magistrates are limited to 4 and 5-year sentences, respectively. For sexual offences, however, special jurisdiction has been granted to the regional courts, who may now impose higher sentences. In South Africa, the sentencing jurisdiction of the regional courts --until recently -was 15 years. 14 This was expanded in 2007 to allow regional courts to sentence certain scheduled offences for which a life sentence could be imposed under the Minimum Sentencing Act, including aggravated and child rape. Other offences carrying penalties that exceed the jurisdiction of the magistrates court, must still be referred to the regional or High Court for sentencing. Sentences may also be subject to appellate review.
In addition to the district courts, South Africa, Zimbabwe and Namibia have established some specialized sexual offences courts nationally to handle sexual violence cases. These courts have institutionalised "victim friendly" procedures and may have specially-trained prosecutors. Sexual offence courts do not have exclusive jurisdiction, however. Due to sheer volume, many more cases involving sexual offences are handled by regular magistrate"s courts, and sexual offences courts increasingly handle other types of matters as well.
As in the "English" common law countries, sentencing in criminal matters is largely a matter of discretion by the court. In statutory provisions, criminal sentences are usually stated in terms of a statutory maximum or "cap," and only occasionally include a minimum sentence. A person liable to a sentence of imprisonment for any period may be sentenced to imprisonment for any shorter period, and a person liable to a fine of any amount may be sentenced to a fine of any lesser amount. The court may also impose a suspended sentence. Under common law, the court may take into account the circumstances of the criminal, the crime, and the interests of society in determining the sentence imposed. The court also has "inherent discretion" to impose any allowable sentence for an offence where the statute does not prescribe a specific penalty.
Since 1997, three of the four "hybrid" countries --South Africa, Namibia, and Lesotho --have established statutory minimums for certain serious crimes, including rape and sexual assaults. 15 What is surprising about these minimums is that they are largely discretionary. Indeed, in South Africa and Namibia, courts are required to deviate from the statute and impose a lesser sentence where they find "substantial and compelling circumstances," or where the minimum sentence would be "unjust." 16 Since these terms are not defined in the statute, and in the absence of other guidelines, it appears that courts continue to determine sentences in largely the same way that they always haveby weighing all the traditional mitigating and aggravating factors, and tailoring the sentence to the individual case. 17 With respect to sexual offences, only South Africa has amended its sentencing
scheme to clarify what factors may not be considered "substantial and compelling" for purposes of mitigation.
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Rwanda and Ethiopia are the two countries in the study with legal traditions and systems differing from those of the others discussed. Until recently, Rwanda had a civil law system inherited from the Belgian colonial system. During the colonial period, all legislation was made by Belgian authorities and was based on the civil and criminal codes of the then Belgian Congo. Rwanda is now in the process of moving from a purely civil law legal system to a hybrid of civil and common law, influenced by international human rights principles. This has lead to the reform of the penal code, and the development of new laws and specialized legislation such as the Prevention and Prosecution of Gender-Based Violence Act. Post-genocide, Rwanda has also revised its laws on criminal procedure, courts and evidence. Ethiopia"s legal system is also moving from a civil law system to a hybrid of civil and common law. 
FINDINGS

Regional Trends in Sexual Offences Sentencing
Of the twelve countries examined in the legislative review, eleven have enacted new legislation or amendments to existing law on sexual offences since 1998. For some, these have been sweeping changes that have significantly changed the substantive and procedural law on sexual offences in their respective countries. Namibia and South Africa are two examples, where even the notion of "consent" has been revisited and refined. 19 For others, such as Zambia and Botswana, the reforms have been relatively modest -consisting primarily of increased penalties for offences, increasing the relevant age for offences against children, and/or making sexual offences gender-neutral. In the case of Zimbabwe, reforms to sexual offences law were made initially in special legislation 20 , which was later repealed and reformulated in the subsequent codification of Zimbabwe"s criminal law. 21 Similarly, Ethiopia undertook to reform sexual offences law in the course of enacting a new criminal code. 22 In Rwanda, strict laws on violence against children were enacted in 2001, followed by specialized gender-based violence act in 2009. 23 Five of the twelve countries in the study -Kenya, Lesotho, Namibia, South Africa, and Tanzania have enacted a specialized sexual offences act. 24 Typically this type of legislation includes: a broad definition of rape to include any form of non-consensual penetration of a male or female, regardless of age; an abolition of the cautionary rule for sexual offenses; procedural and evidentiary protections for witnesses; a provision making it an offence to deliberately transmit HIV; and, in the case of Namibia, Lesotho, South Africa, Zimbabwe and Rwanda, a provision recognizing the offence of rape in marriage. 25 Of the five countries with specialized sexual offence legislation, four -Kenya, Lesotho, Tanzania and Namibia --prescribe minimum sentences for certain sexual offences in the Act itself. In South Africa, minimum sentences are determined according to the Criminal Law Amendment Act of 1997, which prescribes minimum sentences for "serious offences," including, but not limited to, murder, rape and child rape. Like Lesotho and Namibia, however, South African law permits the court to deviate from minimum sentences where there are "substantial and compelling" circumstances.
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Minimums are also not applicable to juvenile offenders. All five countries with specialized legislation also include provisions in their legislation requiring higher sentences in certain cases, such as those involving repeat offenders and/or aggravating circumstances. Depending on the country, aggravating circumstances may include such factors as HIV status of perpetrator, serious injury to the victim, infection of victim with HIV or other serious diseases, multiple perpetrators, use of a weapon, abuse of a position of authority or trust, etc., or may be based on the age or vulnerability of the victim, the relationship of the perpetrator to the victim, or the nature of the sexual act.
Although not a sexual offences statute per se, Rwanda"s 2009 Gender-Based Violence statute also prescribes certain penalties for violence against women. Among these, it provides a minimum sentence for rape, as well as aggravated penalties where the rape results in the illness, injury or death of the victim. Earlier legislation relating to violence against children also prescribes high minimum sentences for child rape, including life sentences for cases with aggravating circumstances. 27 In addition to those with specialized legislation, other countries in the region have also made changes with respect to sentencing of sexual offences. In 1998, Botswana was one of the first countries in the region to increase penalties for certain sexual offences and include a statutory minimum for rape and defilement in its penal code. 28 It was also one of the first countries to redefine the offence of rape to include other forms of sexual penetration and to make the offence gender neutral. 29 In 2005, Zambia enacted a number of amendments to its penal code sections on sexual exploitation of children, which included, among other changes, the establishment of minimum sentences for defilement (sexual intercourse with a girl under 16) and indecent assault. 30 In 2011, Zambia enacted a further amendment, establishing a minimum sentence for rape and attempted rape. 31 In its sexual offences act and subsequent Criminal Code, Zimbabwe made a number of significant changes to the common law, added new offences, and increased the penalties available for certain sexual offences. It did not establish minimum sentences in the Criminal Code, however, and does not appear to have other minimum sentencing legislation in place, as in South Africa. In 2005, Ethiopia enacted a new Criminal Code, containing minimum sentences for rape as well as sexual acts with minors, with higher penalties prescribed for aggravating circumstances.
Despite the trend toward reform, two of the countries reviewed --Malawi and Uganda --do not appear to have substantially amended their laws on sexual offences and retain most of the original common law provisions from their original Penal Codes of 1930 and 1950. 32 Both countries have had proposed amendment bills and/or special sexual offences legislation pending before their Parliaments for years, but it does not appear from the desk review that these have yet been enacted. One exception is a 2007 amendment to the law on defilement in Uganda. This measure made defilement a gender-neutral offence, increased the age of consent to 18, and added a new offence of "aggravated defilement." It also established a penalty of up to life imprisonment for defilement, and up to death for aggravated defilement, but did not prescribe a minimum sentence for either offence. Among the other trends and reforms observed, a few warrant particular mention. First is the inclusion of new offences and/or higher sentences based on a criminal offender"s HIV status, and/or the transmission of HIV or other serious diseases to victims of sexual assault. In at least eight of the countries reviewed for this study, HIV infection or transmission is in some way, explicitly or otherwise, treated as an aggravating factor in sentencing. The HIV epidemic has also lead countries in the region to enact new offences to criminalize certain related behaviors: for example, in Lesotho, non-disclosure of HIV infection to a sexual partner, is considered -and punished -as an unlawful sexual act. In Zambia, it is a serious offence, comparable to defilement, to prescribe defilement to cure a disease. Several countries, including Kenya and Zimbabwe, have made it a crime to deliberately or recklessly transmit HIV. Likewise, several countries, including South Africa, Kenya, and Botswana, have enacted special (and controversial) provisions for mandatory testing and disclosure of an accused"s HIV status, for purposes of prosecution and sentencing.
A second trend noted is the frequent inclusion of sentencing provisions recognizing abuse of power or trust as an aggravating factor in sentencing, particularly with regard to defilement, sexual assault and/or child rape. Examples include Namibia, which imposes a higher minimum sentence for rape if the victim is under 18 and the offender is in a position of trust vis a vis the victim. The relative power of the offender and/or the relationship of the offender and victim is also recognized as an aggravating factor in the laws of Uganda, Zimbabwe, Rwanda, and Ethiopia. In some cases these positions or relationships are specifically delineated (i.e. teacher, religious leader, law enforcement officer, guardian, parent) and in others, left open to interpretation.
Finally, two less common but important reforms were also observed in relation to sentencing of sexual offences. First, it was noted that some statutes now explicitly recognize mental harm or injury to the victim as a factor in sentencing, in addition to the more common physical injury or illness. Examples include Ethiopia, Lesotho, Rwanda and Zimbabwe. Second, at least two countriesUganda and Tanzania -mandate payment of compensation to victims of defilement and sexual offences, respectively. Others, such as Rwanda, allow victims to request damages and/or payment of medical expenses as part of the sentence imposed.
Comparison of Minimum Sentencing Approaches
As shown in Table 1 , the majority of African countries in the study have enacted minimum sentences for rape and sexual assault in addition to other reforms. Several have also created minimums for "defilement" or alternatively, redefined the offence so that the minimum sentences for rape or sexual assault apply in cases of non-consensual sexual acts involving minors, and all cases involving children under a certain age.
Despite this clear trend, the approach that different countries have taken to minimum sentences varies considerably. In Tanzania and Zambia, for example, law-makers have simply imposed high mandatory minimum sentences for all cases of rape or defilement regardless of the circumstances of the case. In Zambia, the minimum is 15 years for rape or defilement, 5-14 years for attempt. 34 In Tanzania, the minimum is even higher -30 years for rape/defilement and attempted rape In these countries, the law does not distinguish between consensual or non-consensual sex if the victim is under a certain age. Nor do the statutes distinguish between "aggravated" cases and those that are not. While simple to administer, this approach does not allow the courts any room to impose a lower sentence based on the specific circumstances of the case. Thus, it appears from the statute that a case of consensual sexual intercourse involving a nineteen year old with his fifteen year old girlfriend would carry the same minimum sentence as the gang rape of a seven year old girl. 35 In other countries, lawmakers have enacted a somewhat more detailed sentencing scheme for sexual offences based on various factors. In Botswana, for example, the minimum sentence for rape or defilement is ten years up to life imprisonment. 36 The minimum increases to fifteen years if the offence is violent or causes injury, and fifteen to twenty, if the perpetrator is infected with HIV. Attempted rape or defilement carries a penalty of not less than 5 years imprisonment to life. In Kenya, rape of an adult carries a minimum sentence of 10 years, and "gang rape" raises the minimum to fifteen. The minimum sentence for defilement is determined according to the age of the child, rather than specific aggravating circumstances for under 12, the minimum is life; for children 12-15, a minimum of 20 years; for children 16-18, a minimum of 15, regardless of other circumstances. 37 Deliberately or recklessly infecting a victim with HIV is not an aggravating factor in Kenya but a separate offence. 38 Ethiopia"s sentencing scheme is one of the more complex. Under the Revised Criminal Code, the minimum sentence for rape is relatively lower -five years -except in cases involving grave physical or mental injury or death of the victim, which carries a life sentence. 39 Aggravating factors for rape are specifically delineated in the sentencing scheme, but increase the maximum sentence available rather than the minimum. These factors include: age of the victim, relationship of the victim to the perpetrator/abuse of power or trust; physical or mental disability, multiple perpetrators, and acts of particular cruelty or violence. Courts presumably have discretion to impose any sentence within the statutory range, with higher penalties encouraged for cases with aggravating circumstances.
Like Kenya, Ethiopia bases the minimum (and maximum) sentences for defilement/sexual abuse ("sexual outrages against minors or infants") on the age of the child. Consensual or non-consensual sexual intercourse with a girl under 13 carries a minimum penalty of 13 years; the same act with a girl age 13-18 carries a minimum sentence of 3 years. Ethiopia also sets a higher minimum for child sexual abuse when perpetrated by a person in a position of trust or authority, or on whom the victim is dependent. This includes, for example, teachers, domestic employers, and institutional care givers. Ethiopia recognizes rape and sexual abuse of boys, but oddly, sets out a lower penalty when that abuse is committed by a person of the opposite sex. The statute also calls for higher sentences in cases where the victim becomes pregnant, contracts a sexually transmitted disease, or is "driven to suicide" as a result of the rape or sexual abuse. 40 Other countries have taken a different approach. Namibia, Lesotho and South Africa have also established relatively high minimum sentences for rape and related offences. However, each provides different minimums for different types of cases, depending on the nature of the assault, the age of the victim, and whether the perpetrator is a first or repeat offender. In South Africa, for example, the Criminal Law Amendment Act of 1997 prescribes minimum sentences for rape, child rape (under 16) and sexual assault of a child with bodily harm. The law makes two principal distinctions: Most adult rapes are Schedule II Part 3 cases, for which the minimum sentence for rape is ten years, or fifteen to twenty for repeat offenders. Child rape (defined as rape of girls under the age of 16) and other aggravated cases constitute Part 1 offences and carry a minimum sentence of life imprisonment. Aggravated cases include multiple rapes, gang rapes, rapes causing grievous bodily harm, rapes of physically or mentally disabled victims, and cases where the perpetrator knows he or she is HIV+ at the time the rape is committed.
Sentencing in Namibia is similarly prescribed, although the minimum sentences are lower, particularly for aggravated cases by first offenders. Under the Combating of Rape Act, a first time offender will face a mandatory jail term of anywhere from five to fifteen years, depending on the case, compared to a possible life sentence in South Africa. Repeat offenders face a minimum of ten to forty-five years. Namibia also prescribes harsher minimum sentences in cases with specific factors present. For example, the penalty for rape of a child under age 13, gang rape, or rape with the use of a firearm is not less than fifteen years for a first offender. Likewise, an offender who is infected with a serious sexually transmitted disease and is aware of it when he or she rapes someone will face a higher minimum sentence. For a first time offender, this draws a mandatory fifteen year sentence (compared to life in South Africa).
Another important difference in approach is the inclusion of language in the statutes of South Africa, Namibia and Lesotho allowing courts to deviate from the statutory minimums where "substantial and compelling" or "extenuating" circumstances so require. While somewhat constrained by statute and legislative intent, judges in South Africa, Namibia, and Lesotho retain wide discretion to impose less severe sentences than prescribed by statute where "substantial and compelling" circumstances justify a lighter sentence. 41 As a result of this provision, minimum sentences are not mandatory in the same way as other countries in the study, and judges regularly impose less than the "minimum" sentence. 42 Of the three countries that have not enacted statutory minimums for sexual offences, Zimbabwe is the only one that has substantially reformed its sexual offences laws. Reforms have included the introduction of new offences, spousal rape, victim-friendly court procedures, and heightened penalties for sexual offences against both males and females (up to life imprisonment for rape and aggravated indecent assault). 43 In lieu of minimum sentences, Zimbabwe"s Criminal Code section 65 (2) delineates specific factors to be taken into account in sentencing for rape. These are similar in many respects to those addressed in the minimum sentences of other countries. The difference is that specific sentences are not prescribed according to these factors --application is left to the discretion of the court. Sentencing factors in Zimbabwe include:
the age of the person raped; the degree of force or violence used in the rape; the extent of physical and psychological injury inflicted upon the person raped; the number of persons who took part in the rape; the age of the person who committed the rape; whether or not any weapon was used in the commission of the rape; whether the person committing the rape was related to the person raped in any of the degrees mentioned in subsection (2) of section seventy-five (incest); whether the person committing the rape was the parent or guardian of, or in a position of authority over, the person raped; and whether the person committing the rape was infected with a sexually transmitted disease at the time of the rape.
Finally, it is important to note the ways in which other changes to the law of sexual offences have had an impact on sentencing, particularly the redefinition of rape and introduction of new offences. For example, in Botswana, Namibia, Kenya, and South Africa, many forms of sexual assault not covered by rape under common law are now statutorily defined as rape and subject to the same minimum sentences. 44 An example is penetrative anal and/or oral sex involving both male and female victims. Another difference is in the way minimum sentences are applied to sexual offences involving children. In Namibia and South Africa, consensual sex with a child over the age of twelve is not defined as rape, and does not carry a minimum sentence. In contrast, unlawful sex with a child over twelve constitutes "rape" or "defilement" in Kenya, Botswana, Tanzania, and Zambia, regardless of consent. In these countries, minimum sentences for defilement range from ten years to life.
CRITIQUE OF SENTENCING REFORMS BASED ON SENTENCING LITERATURE
Apart from South Africa, there appears to be very little information available concerning the application or efficacy of minimum sentencing laws in Africa in the peer-reviewed journals. With so little literature available, it is necessarily difficult to draw conclusions about the implementation or effectiveness of the various sentencing schemes discussed above. Despite these limitations, the international literature does provide some general insights into the strengths and weaknesses of minimum sentences and different sentencing regimes, which are relevant in the African context. 45 Most importantly, the international literature is almost universally critical of sentencing regimes which provide high minimum sentences with little or no variance for different circumstances -such as found in Zambia or Tanzania, as well as those -such as in South Africa -in which judges retain almost unfettered discretion. Those systems in between -i.e. those that prescribe different minimums for certain types of cases based on specific aggravating factors -fare somewhat better in the review. However, even these are considered "blunt instruments" in the absence of detailed sentencing guidelines. 46 According to the literature, the principle weakness of the first approach is that the minimum sentences treat all cases of a given offence the same. Technically, the court can still sentence up from the minimum if it finds aggravating circumstances, but many courts are reluctant to do so where the minimum is already high (i.e. 15 years to life). More importantly, there is a serious risk that a high minimum sentence will, in many cases, violate the principle of "proportionality," and may even be found unconstitutional. In addition to violating the rights of the offender, some commentators suggest that courts will be reluctant to convict at all if they are forced to impose a sentence they deem "unjust" under the circumstances. 47 Commentators are equally critical of approaches that allow courts too much discretion to deviate from statutory minimums, at least in the absence of detailed sentencing guidelines. 48 In South Africa, for example, the minimum sentencing regime (as interpreted by the courts) has reportedly led to greater inconsistency and unpredictability in sentencing than before the law was enacted. Given the frequency with which courts find "substantial and compelling circumstances," courts there, and in Namibia, are still perceived as "promoting leniency" in many cases, and have also been criticized for using inappropriate and irrelevant factors to reduce sentences far below the statutory minimums. This is particularly true in sexual offences cases, where sentences are highly dependent on the (sometimes biased) value judgements of the court.
Given these critiques, the sentencing approach most often recommended in the literature is a system of graduated sentencing based on aggravating circumstances, coupled with detailed sentencing guidelines to "structure" judicial discretion. Guidelines may be statutory or non-statutory, although most commentators prefer systems -like those in the US and UK -in which statutory directions (such as minimum sentences) are combined with detailed guidelines established by an independent sentencing council.
Under this kind of sentencing scheme, statutes may still provide a sentencing range, including a minimum and maximum sentence. Within this range, however, are several gradations for various factors and circumstances, reducing the risk of arbitrary and/or disproportionate results. Ideally, under this scheme, the minimum sentence for rape would be lower than that currently prescribed in many African countries (for example, five to ten years instead of 15 to 30), but would be treated as a base from which courts could not deviate except in the most exceptional cases. From this base, courts would be expected to apply the sentencing guidelines to increase the penalty in specific increments (or within a specific range) for each aggravating factor found, up to the maximum sentence allowed by law. Detailed guidelines would instruct the courts as to the type of aggravating and mitigating factors to be considered and the weight to be given different factors, as well as disallowing certain factors, as required. While complex, the benefit of such a system, according to the literature, is that it would preserve high sentences for sexual violence while promoting consistency and proportionality and limiting (but not eliminating) judicial discretion. 49 At present, none of the countries reviewed for this study have implemented a detailed "guidelines" system to determine sentencing in sexual offences cases. However, some have incorporated certain elements, allowing for a greater range of sentences within a minimum sentencing scheme. In Namibia, for example, the statute prescribes a relatively low five year minimum for a first offence of rape, up to a minimum forty-five years for a repeat offence with aggravating circumstances. The statute also identifies at least eight specific aggravating factors for which the minimum is raised to ten or fifteen years for a first offence, higher for subsequent offences. This approach, incorporating criminal history and multiple aggravating factors, provides a greater range of sentencing options than many other statutes in the region, including the South African statute on which it was based. As discussed, the challenge in Namibia (as in South Africa) is that the "substantial and compelling clause" (as interpreted) allows too much discretion to deviate from the statutory scheme. Although some discretion may be necessary to prevent unjust results, the literature suggests that unfettered discretion may also lead to disparate and unjust outcomes.
Ethiopia and Zimbabwe have also enacted a type of statutory guideline, although not as detailed or nuanced as the recommended approach. Each also has certain weaknesses. In Zimbabwe, for example, the rape statute lists specific factors to be considered in sentencing, but does not prescribe any minimums or specific sentences for aggravated cases. This approach arguably leaves too much discretion in the hands of the court and may result in widely varying sentences for similar cases. Ethiopia, in contrast, has adopted a highly prescriptive approach. While it provides for a wide range of sentences for rape and defilement (five years to life) based on aggravating circumstances, it does not appear on its face to allow any deviation from the minimums imposed.
Another relevant critique noted in the literature, is the strain that minimum sentences can place on an already burdened criminal justice and correctional systems. In South Africa, for example, researchers found that minimum sentences had increased inefficiency and backlogs, "causing havoc" in the courts. They noted in particular the problem presented by dual procedures, in which cases were tried in lower courts, but referred to the high court for sentencing. 50 In this study, most of the legal systems reviewed limit the sentencing jurisdiction of the lower courts, often below the minimum sentences prescribed by statute for rape and other offences. This means that many sexual offences cases will be tried by a lower court but sentenced by the high court, requiring a dual or split procedure. This suggests that countries already experiencing case backlogs are likely to experience even longer delays in finalizing cases, causing hardship to the victim and increasing the likelihood of withdrawals and/or acquittals. As in South Africa, offenders may also be less likely to plead guilty in the face of high minimum sentences, requiring more victims to endure a full trial.
The literature also suggests that high penalties for sexual offences, including minimum sentences, are unlikely to have a significant impact in Africa in the absence of other legal, institutional and societal reforms. While statutory minimums may result in higher penalties, there is no evidence that high sentences deter sexual violence or increase reporting or conviction rates, particularly where criminal justice systems are weak and under-resourced. What is needed is a comprehensive strategy to prevent sexual violence and protect victims, while building the capacity of courts and law enforcement to address these crimes. 51 Higher penalties should also be accompanied by more indepth reform of sexual offences laws -to redefine rape and defilement, increase evidentiary protections, and institute victim friendly procedures. Several countries in the region, including South Africa, Kenya, Namibia, and others, have made significant advancements in this regard
CONCLUSION AND QUESTIONS FOR FURTHER RESEARCH
The sentencing framework for sexual offences has changed dramatically in the past ten to twelve years across East, Central and Southern Africa. In addition to other reforms, at least nine countries in the region have enacted legislation creating minimum sentences where they previously did not exist.
Despite this common trend, the sentences available for sexual offences under these sentencing schemes vary considerably from country to country, ranging from no minimum to the death penalty for similar offences. Most laws in the region recognize aggravating circumstances in the context of rape or sexual violence, but these factors also vary in type and number. Finally, one finds very different approaches to judicial discretion in the context of sexual crimes. In most of the countries studied, judicial discretion under common law has been significantly curtailed. In others, courts continue to exercise wide discretion and regularly impose sentences lower than those statutorily prescribed.
A significant challenge at this stage is the lack of research or data on the implementation and efficacy of minimum sentences in Africa, as well as the comparative strengths and weaknesses of different approaches. Further research is needed to determine how and to what extent different countries (and courts) are applying minimum sentences, and the impact of sentencing reforms. These are not questions that can be answered in a desk review -they require field research and access to qualitative and quantitative data.
From this initial review of statutory provisions and the concurrent literature review, a number of key issues emerge as potential questions for further research. Among these:
1. What accounts for the substantial differences between African countries in the minimum sentences prescribed or the approach taken to the question of sentencing?
2. Have minimum sentences achieved the stated objectives of increasing reporting, deterring offences, and improving consistency?
3. What are the strengths and weaknesses of different approaches to sentencing in the region? Are some more effective than others? If so, why?
4. To what extent are courts implementing the statutory minimums and applying statutory guidelines? What are the average sentences being imposed for sexual offences, including specific types of aggravated cases?
5. To what extent are judges relying on other guidance outside the statutory scheme to structure their sentencing decisions? If so, what is the nature and source of this guidance and how is it being applied by the courts?
What has been the impact of minimum sentences on the prosecution and adjudication of sexual offences cases, conviction rates, length and type of sentence imposed, the experience of survivors, community perceptions and attitudes, and the criminal justice systems as a whole? Do judges, policy makers and victims believe that the penalties being imposed under minimum sentencing regimes are more or less proportional to the gravity of the crimes, or are they too high or too low? Do judges and prosecutors avoid prosecution (or conviction) if the statutory penalty seems too harsh for the circumstances of the case? Are justice systems coping with the changes in sentencing or are harsher penalties, particularly life sentences, delaying sentencing and "causing havoc" in the courts? Do victims feel their cases are being taken more seriously? Is the public satisfied? Are cases being withdrawn or unduly delayed because of minimum sentencing? And finally, what impact does sentencing have on secondary trauma and victims" experience of the criminal justice system? Have sentencing reforms increased or reduced "access to justice" for victims of sexual crimes. 
